ORDINANCENO._2o-ov+

CITY OF CENTERVILLE, OHIO

SPONSORED BY COUNCILMEMBER_Y) oua kesd\neON  THE 26 #WDAY

OF Qeccwlpes 2004 -

AN ORDINANCE PROHIBITING SMOKING IN PUBLIC PLACES AND PLACES
OF EMPLOYMENT IN THE CITY OF CENTERVILLE, OHIO

WHEREAS, in the past twenty-five years more than 1,000 papers and studies
have been published about secondhand smoke demonstrating severe and pervasive injury
to those exposed; and

WHEREAS, the United States Centers for Disease Control states that between
38,0}?0 an(cil 62,000 non-smoking Americans die every year from exposure to secondhand
smoke; an

WHEREAS, secondhand smoke contains over 4000 chemical compounds, 200 of
which are known goisons including carbon monoxide, arsenic, cyanide, benzene and
formaldehyde; an

WHEREAS, secondhand smoke is classified as a “Class A Carcinogen” by the
US Environmental Protection agency and, by definition, there is no safe level of exposure

to a class A carcinogen; and

WHEREAS, secondhand smoke has been shown to substantially increase the risk
of lung cancer, nasopharyngeal cancer, breast cancer, heart disease in adults and sudden
infant death syndrome, asthma and airway disease in children; and

WHEREAS, nonsmoking workers chronically exposed to secondhand smoke are
on average 1/3 more likely to get lung cancer than those who aren’t exposed; and

WHEREAS, everyone has the right to breathe clean indoor air in public places
and workplaces; and

WHEREAS, no one should be required to risk disease and disability from
secondhand smoke to earn a living: and

WHEREAS, no one should suffer the risk or discomfort of exposure to
secondhand smoke while indoors engaging in business, dining or entertainment; and

WHEREAS, everyone, even those made vulnerable because they are young or old
or ill should be able to enter a public building without fear of harm from secondhand

smoke; and
WHEREAS, business owners will benefit from their ability to provide clean




indoor air to their employees and customers; and

WHEREAS, our children deserve to grow up free of the hazards of secondhand
smoke and, as importantly, free of the deception that smoking will make them happier or
more grown up; and

WHEREAS, some Centerville businesses with clientele which include a heavy
percentage of smokers have expressed a deep concern about the negative economic effect
on their businesses of a total ban on smoking in public places and;

WHEREAS, the Council is sensitive to the argument that smoking, even if
harmful, is a legal activity which adults have a right to engage in; and

WHEREAS, the Council deems it to be its duty to strike a reasonable balance
between the rights of citizens to not be subject to second hand smoke with the rights of
adults to engage in the legal activity of smoking.

NOW, THEREFORE,
THE MUNICIPALITY OF CENTERVILLE HEREBY ORDAINS:

Section 1. Definitions.

(A) “Bar” means any commercial establishment, whereby the owner submits to the
City an affidavit, in the form set forth as exhibit “A”, that verifies that the
establishment derives fifty-five percent (55%) or more of its annual gross sales
from the sale of alcoholic beverages as defined by the Ohio Revised Code and has
a valid on-premises consumption license issued by the State of Ohio. In order to
be classified as a Bar, said affidavit is required to be filed with the City within 90
dafys of passage of this Ordinance and then every two years thereafter. Said
affidavit is based upon the gross receipts from all sales for the twelve month
period occurring immediately prior to filing.

(B) “Bowling Alley” means a building that contains at least 5 lanes for bowling. The
size of the lanes must be in compliance with the rules of the United States

Bowling Congress.

(C) “Business” means a sole proprietorship, partnership, association, joint venture,
corporation, or any limited liability form of any of the foregoin%, or any other
entity formed for profit-making Purposes, including retail establishments where
goods or services are sold as well as professional corporations and other entities
where legal, medical, dental, engineering, architectural, financial, counseling, or
other professional or consumer services are provided.

(D) “Employee” means a person who is employed by an employer, or who contracts
with an employer or who contracts with a third person to perform services for an
employer, or who otherwise performs services for an employer in consideration
for direct or indirect monetary wages or profit, or any person who volunteers his
or her services to such employer for no monetary compensation.

(E) “Employer” means an individual person, business, partnership, association,
corporation, including a municipal corporation, trust, or any non-profit entity that
accepts the provision of services from one or more employees.




(F) “Enclosed Area” means all space of a building and/or vehicle closed in by a roof
or other overhead covering of any kind and walls or other side coverings of any
kind on at least three sides with appropriate openings for ingress and egress.

(G) “Place of Employment” means an enclosed area under the control of a public or
private employer that employees normally frequent during the course of
employment, including but not limited to, private offices, work areas, employee
lounges, restrooms, conference rooms, meeting rooms, classrooms, employee
cafeterias, employee gymnasiums, auditoriums, libraries, storage rooms, file
rooms, mailrooms, employee medical facilities, rooms or areas containing
photocopyin% or other office equipment used in common by employees, elevators,
stairways, hallways, factories, warehouses, garages, laboraiories, taxies,
limousines, and company-owned vehicles used for a business purpose. An
enclosed area as described herein is a “Place of Employment” without regard to
time of day or actual presence of employees. “Place of EmFloyment" onl
includes private residences, whether single or multifamily, if used as a chil)::l care,
adult day care, or health care facility, during the hours of operation of such child
care, adult day care, or health care facility, or if a person uses a private residence
in any way otherwise qualifying that person as an employer with respect to the
use of that private residence; provided, however, that private residences are
exempt from this chapter to the extent that the person providing the services is
providing housecleaning, home maintenance or personal care services in the

private residence.

(H) “Person” means any individual, employee, firm, partnership, association,
corporation, company, organization or legal entity of any kind.

(I) “Proprietor” means the owner, manager, operator, liquor permit holder, or other
person in charge or control of a public place or place of employment.

(J) “Public Place” means an enclosed area to which the public is invited or in which
the public is permitted and includes service lines. A private residence is not a
“public place” unless it is used as a child care, adult day care, or health care
facility, during the hours of operation of such child care, adult day care, or health

care facility.

(K) “Related” means a family relationship by affinity or consanguinity by no greater
than the third degree.

(L) “Service Line” means an indoor line in which one or more persons are waiting for
or receiving service of any kind, whether or not the service involves the exchange

of money.

(M) ~'Smoking” means inhaling, exhaling, burning, or carrying any lighted
cigar, cigarette, pipe, weed, plant, or other smoking equipment in any manner or
in any form. “Smoking” does not include the burning or carrying of incense in a

religious ceremony.

(N) “Smoking materials” means any cigar, cigarette, pipe, weed, plant or other
smoking equipment in any form.

(0) “Work area” means any room, desk, station or other area normally occupied by an
employee while carrying out his or her primary work function.

(P) “Retail tobacco store” means a retail store used primarily for the sale of smoking
materials and smoking accessories and in which the sale of other products is
incidental. “Retail tobacco store” does not include a tobacco department of a
larger commercial establishment such as a department store, discount store, or

bar.




Section 2. Prohibitions

(A) No proprietor of a public place or place of employment shall permit smoking in
said public place or place of employment within the City of Centerville, except as
provided in section 3 of this Ordinance.

(B) No person shall smoke in a public place or place of employment within the City
of Centerville, except as provided in section 3 of this Ordinance.

(C) All enclosed areas, includinE buildings and vehicles, owned, leased, or operated
by the City of Centerville, shall be subject to the provisions of this Ordinance.

(D) All areas within 10 feet immediately adjacent to the main ingress and egress of
any enclosed area shall be subject to the provisions of this Ordinance.

Section 3. Areas where smoking is not regulated by this Ordinance.

Notwithstanding any other provision of this Ordinance to the contrary, the following
areas shall be exempt from the prohibitions in Section 2:

(A) Private residences, except if used as a licensed child care, adult day care, or
health care facility, during the hours of operation of such child care, adult day
care, or health care facility; and except as outlined in Section 1(G) and (J).

(B) Family-owned and operated businesses in which all employees are related to the
owner and offices of self-employed persons in which aﬁ employees are related
to the self-employed person, but only if the enclosed areas these businesses and
offices occupy are not open to the public, are not in the same building with other
enclosed areas subject to this regulation, and smoke from these businesses and
offices does not in#‘iltrate into enclosed areas where smoking is prohibited under
the provisions of this Ordinance,

(C) Any home, as defined in Section 3721.10(A) of the Ohio Revised Code, but only
to the extent necessary to comply with R.C. 3721.13(A)(18) and rules
promulgated according to that section.

(D) Retail tobacco stores as defined in Section 1 (P) of this Ordinance in operation
prior to the effective date of this ordinance. Any new retail tobacco store or any
existing retail tobacco store that relocates to another site may only qualify for
this exemption if located in a freestanding structure,

(E) Bars as defined in Section 1(A). No new Bars established after the effective
date of this Ordinance shall qualify for this exemption.

(F) Bowling Alleys as defined in Section 1(B). No new bowling alleys established
after the effective date of this Ordinance shall qualify for this exemption.

Section 4. Construction; other applicable laws.

This Ordinance shall not be interpreted or construed to Berrpit smoking where it is
otherwise restricted by other applicable laws, and shall be liberally construed so as to

further its purposes.
Section 5. Declaration of establishment as nonsmoking.

Notwithstanding any other provision of this Ordinance, the owner, manager, operator,




li?]l_ior permit holder, or other Ferson in charge or control of an establishment or facility
which does not otherwise qualify as a public place or place of employment may declare
such establishment or facility as a nonsmoking place. Smoking shall be prohibited in any
place in which a sign conforming to the requirements of Section 6 is posted.

Section 6. Posting of signs; prohibition of ashtrays; responsibilities of proprietors.

In addition to the prohibitions contained in Section 2 of this Ordinance, the proprietor of a
public place or place of employment shall comply with the following requirements:

(A) “No Smoking” signs or the international “No Smoking” symbol (consistins of a
pictorial representation of a burning cigarette enclosed in a red circle with a red bar across
it) shall be clearly and conspicuously-posted in every public place and place of
em[l)loyment, other than a vehicle, where smoking is prohibited by this Ordinance. A sign
shall be of sufficient size to be clearly legible to one of normal vision throughout the area it
is intended to mark. All signs shall contain a telephone number for re}:)ortin violations.
The city will provide signs that fully comply with the requirements of this Section free of
charge to businesses covered by this Ordinance.

(B} Every public place and place of employment, other than a vehicle, where smoking is
prohibited by this Ordinance shall have posted at every entrance a conspicuous sign clearly

stating that smoking is prohibited.

(C) All ashtrays and other receptacles used for disposing of smoking materials shall be
removed from any area where smoking is prohibited by this Ordinance, other than a
vehicle, unless such ashtrays or receptacles are for ornamental purposes only and are
displayed in such a manner so as to preclude their use as receptacles for the disposal of

smoking materials.

(D) This Section shall not be construed to permit smoking in any area in which smoking is
prohibited pursuant to Section 2

Section 7 Enforcement.

This Ordinance shall be enforced by the Centerville Police Department.

Section 8 Severability.

If any provision, clause, sentence, or paragraph of this Ordinance or the application thereof
to any person or circumstances shall be held invalid, that invalidity shall not affect the
other provisions of this Ordinance that can be given effect without the invalid provision or
application, and to this end the provisions of this Ordinance are declared to be severable.

Section 9 Penalties.

(A) Whoever violates any provision of this Ordinance is guilty of the offense of permitting
smoking in public places or places of employment and shall be subject to the following

penalties:




1. For a first offense, a minor misdemeanor.

2. For a second offense (occurring not later than two years after the first
offense), the Court shall impose upon the offender a fine of not less
than $250.00.

3. For a third offense and each subsequent offense (occurring not later
than two years after the first offense), the Court shall impose upon the
offender a fine of not less than $500.00.

(B) A Person smoking in violation of this Ordinance is guilty of the offense of smoking
in public places or places of employment and shall be subject to the following penalties:

1. For a first offense, a minor misdemeanor.

2. For a second offense (occurring not later than two years after the first
offense), the Court shall impose upon the offender a fine of not less
than $250.00.

3. For a third offense and each subsequent offense (occurring not later
than two years after the first offense), the Court shall impose upon the
offender a fine of not less than $500.00.

(C) Strict liability is intended for a violation of this Ordinance.

Section 10. This ordinance shall be effective from and after the earliest date allowed by law,
but its provisions shall not be enforced until after April 4, 2005.

PASSED THIS Zedl, dayof _Dicewloer , 2004,

2 Mo |

Mayor of the City of ad
Cenlerville, Ohio

ATTEST:

InS:t; EJJ~¢Q—~E_LVVE?€ -;,‘,_;.&_Q_—-
Clerk of Council -/
City of Centerville, Ohio




CERTIFICATE

The undersigned, Clerk of Council of the City of Centerville, Ohio, hereby certifies

the foregoing to be a true and correct copy of Ordinance No. 2o~-oM ;

passed by the Council of the City of Centerville, Ohio on the 204, day of
Dectmbsrs s 2004.

Clerk of the Cotincil Y

Approved as to form, consistency with the
Charter and Constitutional Provisions.
Department of Law

Scott Liberman

Interim Municipal Attorney




EXHIBIT “A”
AFFIDAVIT IN SUPPORT OF
BAR EXEMPTION UNDER
CITY OF CENTERVILLE’S ORDINANCE
BANNING SMOKING IN PUBLIC PLACES

STATE OF OHIO )
) SS

COUNTY OF MONTGOMERY )

, being first duly cautioned and sworn, says as follows:

1. Affiant is proprietor of

2. Affiant is authorized to make this Affidavit and has personal knowledge of the
facts in support of this affidavit.

3. This Affidavit is provided to comply with the requirements of the City of
Centerville’s Ordinance prohibiting smoking in public places and places of employment.

4. That as of the filing date of this Affidavit, my establishment as set forth above
derives at least fifty-five percent (55%) of its annual gross sales from the sale of alcoholic
beverages as defined by the Ohio Revised Code and based upon the gross receipts from all sales
for the twelve month period occurring immediately prior to filing.

FURTHER, Affiant sayeth not.

Sworn to and subscribed before me by the said this
day of ,200__.

Notary Public



