RESOLUTIONNO. 42-0Y

CITY OF CENTERVILLE, OHIO

SPONSORED BY COUNCILMEMBER _ [l &hsnkom . ONTHE [44DAY
OF " Losisiilin. . 2009.
’ !

A RESOLUTION RATIFYING THE ACTION OF THE CITY MANAGER TO
EXECUTE AN EMPLOYMENT SEPARATION AND RELEASE
AGREEMENT AND MEDIATION SETTLEMENT AGREEMENT WITH
MICHAEL J. ENGLER.

WHEREAS, Michael J. Engler was a City Horticulturist employed by the City of
Centerville; and

WHEREAS, claims and disputes arose between Engler and the City related to Engler’s
employment with the City; and

WHEREAS, Engler’s employment as a City Horticulturist terminated on June 9, 2009;

WHEREAS, this Council is of the opinion that the proposed settlement is in the best
interests of the citizens of this City.

NOW, THEREFORE, THE MUNICIPALITY OF CENTERVILLE HEREBY
RESOLVES:

Section 1. That the action taken by the City Manager be and is hereby ratified in
the executing an employment separation and release agreement and mediation
settlement agreement with Michael J. Engler on behalf of the City upon the
terms and conditions set forth in Exhibit “A” and Exhibit “B” attached and
incorporated herein.

PASSED THIS [gg day of 7701%01 Mrpr ., 2009.

/«‘MVQ Voo

Mayor of the City of
Centerville, Ohio

ATTEST:

~ oA B
Clerk of Council
City of Centerville, ®hio




CERTIFICATE

The undersigned, Clerk of Council of the City of Centerville, Ohio, hereby
certifies the foregoing to be a true and corect copy of Resolution No.
J42-09 , passed by the Council of the City of Centerville, Ohio on the
(¥ day of _7 Jouemnlih -, 2009.
!

e .-= o
Clerk of the Council

Approved as to form, consistency with the v

Charter and Constitutional Provisions.

Department of Law

Scott A. Liberman

Municipal Attorney




MEDIATION SETTLEMENT AGREEMENT

CHARGE NUMBER: 473-2009-01322

CHARGING PARTY: Michael J. Engler

RESPONDENT: City of Centerville

1

In exchange for the promises made by City of Centerville pursuant to Charge
Numbers 473-2009-01322 Michael J. Engler agrees not to institute a iaw suit
under the Americans with Disabilities Act of 1990, as amended, based on EEOC
Charge Numbers 473-2009-01322.

Further we agree that submission of this agreement to EEOC wil! constitute a
request for closure of EEOC Charge Number 473-2009-01322 .

It is understood that this agreement does not constitute an admission by
Respondent of any violation of the Americans with Disabilities Act of 1990, as
amended.

Respondent agrees that there shall be no discrimination or retaliation of any kind
against Charging Party as a result of filing this charge or against any person
because of opposition to any practice deemed illegal under the ADA, the ADEA
or Title VII, as a result of filing this charge, or for giving testimony, assistance or
participating in any manner in an investigation, proceeding or a hearing under the
aforementioned Acts.

This document constitutes a final and complete statement of the agreement
between the Charging Party, Respondent and EEOC. The parties acknowledge
that the Charging Party and Respondent have entered into a supplemental
agreement.

The parties agree that the EEOC is authorized to investigate compliance with this
agreement and that this agreement may be specifically enforced in court by the
EEOC or the parties and may be used as evidence in a subsequent proceeding
in which a breach of this agreement is alleged.

As evidence of a good faith effort to resolve EEOC Charge Numbers 473-2008-
01322, Respondent offers and Charging Party accepts the following proposal of
settlement:

A, Pay Charging Party thirty-two thousand five hundred dollars ($32,500.00)
as follows: 2009 + $12,500 of which $6,250 will be severance, and $6,250
will be compensatory; 2010 pay Charging Party $20,000.00 of which
$10,000.00 will be severance and $10,000.00 will be compensatory.
Payment for 2010 will be no later than January 10, 2010. Charging Party



shall indemnify Respondent of tax liability.

B. Respondent agrees to publish in the following media: In Town Crier &
Inside Addition on the attached letter and agrees to send to Times
Newspaper a press release with the same information:

“The City of Centerville would like to announce the departure of
their long time city Horticulturist, Michael Engler. Thank you, Mike,
for all the many years of your expertise and adding to Centervilie's
beauty. We would like to wish Mike the best of luck as he pursues
the return to his company, Engler's L.andscaping Management,
which he founded thirty-five years ago.”

C. Respondent agrees o separate all disciplinary actions from Charging
Party’s personnel file and place in a separate file. Only information that
meets FOIA requirements shall be released upon request.

_— L0 =29~ 09
. For ‘ Date
Ci Centerville
Refpondent
Michael J. Engler Date

Charging Party

In reliance on the promises made in paragraphs one through seven above, EEQC
agrees to terminate its investigation and to not use the above referenced charge as a
jurisdictional basis for a civil action under Title VIl of the Civil Rights Act of 1964, as
amended, the Age Discrimination Act of 1967 as amended, or the Americans with
Disabilities Act of 1990, as amended. EEOC does not waive or in any manner limit its
right to investigate or seek relief in any other charge including, but not limited to, a
charge filed by a member of the Commission against the Respondent,

On Behalf of the Commission:

Wiima L. Javey, Director Date



EMPLOYMENT SEPARATION AND RELEASE AGREEMENT

This Employment Separation and Release Agreement (“Agreement”) is made this 20th
day of October, 2009 by and between MICHAEL ENGLER (“Engler”), and THE CITY OI
CENTERVILLE, OHIO (“Centerville”), defined to include officers, employees, agents,
representatives and elected officials.

NOW, THEREFORE, in consideration of their mutual promises, the parties agree as
follows:

1. Centerville agrees to the following terms and conditions of Engler’s separation from
his employment with Centerville:

A. Engler will be paid a total sum in the amount of Thirty-two Thousand, Five
Hundred and no/100 Dollars ($32,500), to be paid as follows:

1. After ten (10) days from the date of completion of the Revocation period
set forth in Paragraph 8 below, the sum of Twelve Thousand, Five
Hundred and no/100 Dollars ($12,500);

ii. On or before January 10, 2010, Centerville shall pay the remaining sum of
$20,000;

iil. For purposes of this Agreement, the payments are to be considered one
half for compensation and one half for compensable damages;
iv. Centerville shall issue a 1099 to Engler reflecting said payments.

B. Centerville shall publish the following statement in the Town Crier and the
City Manager’s Inside Edition:

“The City of Centerville would like to announce the departure of their
long time city Horticulturist, Michael Engler. Thank you Mike for all the
many years of your expertise and adding to Centerville’s beauty. We
would like to wish Mike the best of luck as he pursues the return to his
company, Engler’s Landscaping Management, which he founded thirty-
five years ago.”

€. Centerville will prepare for Engler, at his request, a neutral letter of reference
that outlines his position and dates of employment with Centerville. The same
information will be provided to an oral request for reference.

D. Centerville will place all 2007 and 2008 disciplinary records in a file separate
from Engler’s personnel file. Any response or rebuttal previously submitted
by Engler, including any notice of appeal filed or submitted by Engler will be
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placed in the same file. All pending matters that are or could be filed will be
deemed terminated with the signing of this Agreement.

Centerville shall withdraw its appeal of Engler’s unemployment claim and
Engler shall not accept unemployment compensation after November 30,
2009. If Engler takes any additional unemployment payment after December
1, 2009, the full gross amount of that payment shall be offset against the 2010
payment.

Engler agrees to the following terms and conditions of Engler’s separation from his
employment with Centerville:

A,

Engler immediately acknowledges that by signing this Agreement, his
employment with Centerville ended on June 9, 2009,

Engler agrees that no claims against Centerville, its employees, officers,
representatives, agents, Council Members, or attorneys, (1.e. Released Parties),
either collectively or individually in any capacity will be filed with respect to
any federal, state or local administrative agency or in federal or state court
whether filed against the municipal entity or against an individual in his or her
capacity as an employee of Centerville. Moreover, Engler irrevocably and
unconditionally releases, acquits, and forever discharges Centerville, its
successors and assigns, and any of the Council Members, officers, or
employees, representatives, agents or attorney from any and all claims,
liabilities, obligations, promises, agreements, controversies, actions, causes of
action, (including claims for attorney’s fees and costs actually incurred) of any
nature whatsoever, whether known or unknown, suspected or unsuspected,
which he now has or claims to have, or which he may claim to have against
each or any of the above described releasees, excepting only those claims
arising under the express terms of this Agreement. This release relates to all
actions taken in any manner without himitation, any and all claims under
federal, state or local law based upon race, sex, national origin, religion,
handicap, harassment, counter retaliation, and age discrimination and
constitutional rights violations, as well as claims based upon common law of
tort, breach of contract, or wrongful termination theories through and
including final payment made under this agreement. Both parties agree to
refrain from making any untruthful statements, statements of personal
evaluation, or statements of opinion, that would tend to cast aspersion upon
the character or reputation of Engler or Centerville, its successors and assigns,
and any of the Council Members, officers or employees, representatives,
agents or attorneys. Centerville shall answer any employment inquiries by
stating the dates of Engler’s employment, job title and responsibilities and
other matters of undisputed facts and Centerville agrees to refrain from
making any untruthful statements intended to cast aspersion upon the
character or reputation of Engler. This does not prevent Centerville from
responding to document requests.



wh

0.

This release specifically inciudes a release of all claims which could be asserted
under Section 4113.52 or Chapter 4112 of the Ohio Revised Code, or any other law
of the State of Ohio or any other state, Title VII of the Civil Rights Act of 1964, as
amended, 42 U.S.C. Section 1981, the Age Discrimination in Employment Act of
1967, as amended, the Americans with Disabilities Act of 1990 (“ADA™) and the
Employee Retirement Income Security Act of 1974, as amended (“ERISA™),
Whistleblower Protection, (Ohio Revised Code §4113.51 et seq.); Federal
Whistleblower Protection Statues, the Ohio Unemployment Compensation Act,
{except as provided in paragraph 1[C]); and all wage and hour laws. This release
includes, without limitation, any and all claims for any damages, whether
compensatory, liquidated, punitive or in the form of atiorney fees, expenses or costs.
This Release and Waiver also includes, but is not limited to, any and all claims
including claims for attorney fees, arising out of or any action for breach of contract,
wrongful discharge (including discharge in violation of public policy), infliction of
emotional distress, harassment, negligence, defamation, fraud or misrepresentation.
invasion of privacy or other action which Engler or his heirs or assigns ever had, now
have, or may have, against any of the Released Parties created by, arising under or
otherwise based upon, Engler’s employment relationship with Centerville or the
termination of that relationship.

Included Claims. This Release and Waiver also includes, but is not limited to, all
claims for past or future wages, severance pay, bonuses, vacation pay, medical
insurance, life or disability insurance, and other benefits (except vested benefits and
those benefits expressly set forth in this Agreement) and all claims for violation of
any express or implied agreement, written or verbal, that occurred before the
execution of this Agreement, or for any violation of any common law duty or statute,
including all claims for attorney fees.

Excluded Claim. While not a statement against interest or an admission of the
existence of a claim or claims by Centerville, Engler’s Ohio Worker’s Compensation
Claim is not included in the release of claims provided for in this Employment
Separation and Release Agreement.

Indemnification. Engler agrees to indemnify and hold Centerville and the other
released parties harmless from all claims, charges, demands, actions, causes of action,
Judgments, executions, debts and from all liability for costs, costs of suit, (including
attorney fees and all costs of preparation, defense and settlement of suits or claims) or
damages of whatsoever kind, nature or description now existing or which may
hereafier arise which is asserted by any family member or other person claiming by,
through or under Engler against Centerville or any of the released parties in any way
based upon, growing out of, resulting from or because of the employment of Engler at
Centerville or the termination thercof. Engler assumes full responsibility for all taxes
due under the terms of this Agreement. Engler agrees to further indemnify and hold
Centerville harmless as to any claims for taxes due and owing as a result of the
payments due under the terms of this Agreement.
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Fuil Review and Knowing and Voluntary Agreement. Engler agrees that he has been
given the opportunity to fully review this Agreement, has thoroughly reviewed it,
fully understands its terms and knowingly and voluntarily agrees to all of its
provisions including, but not limited to, the release and other provisions in paragraphs
2,3, 4 and 5. Engler acknowledges that Centerville has provided him with up to
21 days to deliberate whether to sign this Agreement, and that Centerville
advised him to consult with an attorney regarding this Agreement. Enales

fHewteds il ; : .. Engler further
acknowledges that if this Agreement is executed prior to the expiration of the 21-day
deliberation period, such execution was knowing and voluntary, in consultation with
his attorney and/or such advisors as Engler deemed appropriate and without coercion
by Centerville or any other person.

Revocation. Engler shall have the right to revoke this Agreement only as to Age
claims arising out of, but not limited to the Age Discrimination in Employment Act of
1967 and as amended, for a period of seven (7) days following the date of execution
by Engler. Notice of revocation shall be in a signed writing delivered to Centerville
(Attention: City Manager) before expiration of the Revocation Period. All other
provisions of this Agreement cannot be revoked by Engler. Centerville will have the
right, within seven (7) days of Revocation, to declare this entire agreement void if
Engler revokes this agreement for an Age claim.

Nondisparagement Provision. In consideration for the promises and payment under
this Agreement, both Engler and Centerville agree not to make or publish n oral,
written or any other form, any disparaging remarks or negative comments to any third
party about Engler or Centerville or any of the released parites. Neither party shall
knowingly encourage or assist any third party to make disparaging remarks or
negative comments regarding, concemning or alluding to, in any manner, Engler or
Centerville, its elected and appointed officials, agents and/or employees

Non-admission of Liability. The parties agree that in making this Agreement no party
admits the violation of any law or any of the other’s rights.

No Re-emplovment. Engler waives any right or claim of recall from layoff and/or
other re-employment with Centerville and agrees to make no claim or application for
such employment in the future. Similarly, Centerville is not obligated in any fashion
to consider Engler for future employment.

Binding Effect. This Agreement shall be binding on and inure to the benefit of
Engler, his spouse, heirs, administrators and assigns and Centerville, its successors
and assigns. This Agreement and its releases apply not only to Centerville, but to all
affiliated entities, and successors to Centerville, and to all Released Parties.

Separability. The invalidity of any paragraph or subparagraph of this Agreement
shall not affect the validity of any other paragraph or subparagraph of this Agrecement.
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14,  Applicable Law. This Agreement shall be construed under the laws of the State of CMJ/
Otu- clong With e EEOC Mediahon Settemert P\aree_mo\‘\‘

; : v ¢ . : ;
15.  Entire Agreement. This Agreement contains the entire understanding of the parties
and supersedes any and all previous verbal and written agreements. There are no
other agreements, representations or warranties not referenced or set forth in this

i’
Agreement.‘The constderahon confined herein vs-for \aoth Pc.are,errf:rdé. . ﬁ'

16. Engler admits that he has had the opportunity to consult an attorney and voluntarily
has decided to execute the Agreement. Engler states and admits that in executing this
Agreement, he does not rely and has not relied, upon any other representation or
statement made by Centerville, its agents, representatives, or attorneys, with regard to
this Agreement.

IN WITNESS WHEREQF, the parties have signed this Agreement on the day and year
set forth above.

Signed in the presence of:
EMPLOYEE:

,//M A % _ WCJ’/; “"/"’ /0 20-0%

Michael Engler

ng [W

/4&4%

b fat | ﬁ_%f
A

CITY Of CENTERVILLE, OHIO
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